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This is a suit by a subcontractor against a surety to
recover anounts due for material and | abor provided for the
construction of a building. The subcontractor, G ass Artistry
Architectural dass & Metal, LLC (“dass Artistry”), has noved
for summary judgnment. The surety, Western Surety Conpany
(“Western”), opposes summary judgnent and argues that d ass
Artistry is not entitled to the anounts it clains until the
general contractor receives full paynent fromthe building s
owner. Western asserts that the building s owner has w thheld
full paynent to the general contractor on the ground that work on
t he building, including work done by dass Artistry, was
defective. Wstern has filed a notion to stay the case pending
the outconme of a dispute resolution process between the general

contractor and the owner of the buil ding.



For the reasons that follow, the Court wll deny d ass
Artistry’s notion for summary judgnment and grant Western’s notion

for a stay.

FACTUAL BACKGROUND

This suit concerns the construction of the West
Wi t el and Townshi p Muni ci pal Building. The owner of the
bui | di ng, West Wiiteland Township (“West Whitel and”), contracted
for the construction of the exterior of the building wth Magnum
Inc. (“Magnuni), the general contractor. Magnum in turn
entered into a subcontract with the plaintiff, dass Artistry, to
provi de | abor, material, and equi pnent to conplete certain work
on the project, principally glass and glazing for the building s
doors and wi ndows. As part of its contract with West Witel and,
Magnum was required to obtain perfornmance and paynent bonds,
whi ch woul d, anpbng ot her things, guarantee paynent to any
subcontractors providing | abor and materials to the project.
Magnum obt ai ned these bonds fromthe defendant Western. Conpl.

and Answ. 991 5-6.

A The Terns of the Surety Bond

The surety bond at issue here states that Magnum and
Western jointly and severally bind thenselves to pay for |abor,

materials, and equi prrent furnished for the perfornmance of the



contract between Magnum and West Whiteland to build the township
buil ding. The bond states that the contract between Magnum and
West Whiteland, including all contract docunents and changes
thereto, is incorporated into the bond by reference. Bond, Ex.
A toPl. S J. Br., Art. 1, Art. 15.2. The bond provides that
the obligations owed to claimants under the bond are ended if
Magnum “pronptly makes paynent, directly or indirectly, for all
suns due.” Bond Art. 3. A “claimant” is defined to include an
i ndi vidual or entity having a direct contract with Magnumto
furnish | abor, materials, or equipnent for use in the performance
of the contract. Bond Art. 15.1

The bond states that Western wll have no obligation to
any claimant until the claimnt has given notice to Western of
the anount of its clains. Once a clainmant gives notice, the bond
obligates Western to send the claimant an answer within 45 days,
stating the anmount that is undi sputed and the basis for
chal I engi ng any anmounts that are disputed. The bond then
obligates Western to pay any undi sputed anounts. The bond al so
provi des that any suit by a claimnt under the bond nust be

commenced within one year of providing notice. Art. 4, 6, 11

B. G ass Artistry’s Evidence Concerning an Oral Contract
Between It and Magnum

The subcontract between Magnum and d ass Artistry was

entered into in May or June 2006. The parties disagree as to the
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specifics of this contract. G ass Artistry has submtted the
affidavit of its president, Jerone Martucci, who states that

G ass Artistry entered into an oral contract with Magnumto
performwork on the building and that the total approved scope of
wor k under this contract was $934, 743. Martucci avers that d ass
Artistry conpleted all its work on the project but has received
only $756,477 from Magnum | eaving an unpai d anount of $178, 266.
Martucci states that dass Artistry never received any notice
from Magnum stating that West Witel and was w t hhol di ng noney
from Magnum because of defective work by dass Artistry.

Martucci Aff., Ex. Bto Pl. S.J. Br., at Y 2-8.

G ass Artistry has also proffered an application and
certificate for paynent submtted by it to West Wiitel and for
wor k done through April 31 [sic], 2008. Ex. Cto PI. S.J. Br
This application states that 3 ass Artistry’'s “Original Contract
Sunt was $880, 000, but that this was increased by change orders
to a “Contract Sumto Date” of $934,743. The application states
that 10% of this anount or $93,474.30 is to be withheld as
retainage,! | eaving $841, 269. 70 as the total earned and payabl e
to dass Artistry. The application requests paynment of

$84,832. 70, which conbined with the anounts al ready request ed,

! “Ret ai nage” is a percentage of the paynent due under a

construction contract or subcontract that is withheld until the
work is finished or substantially completed. 3 Philip L. Bruner
& Patrick J. O Connor, Jr., Bruner and O Connor on Construction
Law 8§ 8:18 (West Jan. 2010).




woul d equal the $841, 269.70 total that the application states is
earned and payable to G ass Artistry. The application contains
the certification of the project’s architect that the work in the
application has been conpleted and that its quality is in
accordance wth the contract docunents and that dass Artistry is
entitled to paynent.

G ass Artistry has also proffered a simlar application
and certificate of paynent by Magnumto West Wiitel and for the
peri od through May 30, 2008.2 Ex. Dto PI. S.J. Br. Like the
A ass Artistry application, Magnum s application requests a
paynment which, conbined with the anounts al ready requested by
Magnum woul d equal the total contract anmount, |ess 10%
retai nage. The schedule attached to this certification shows
wor k on doors and w ndows whi ch woul d have been within @ ass
Artistry’'s scope of work. The application contains the
certification of the architect that all of the work in the
application has been perfornmed, that its quality is in accordance
with the contract standards, and that the application should be
paid. dass Artistry has also proffered a paynent voucher
show ng that the anount requested in this application was paid by

West Whiteland to Magnum Ex. Dto Pl. S.J. Br.

2 The typed date on Magnumi s application and certificate

states that it covers work through May 30, 2006. The handwitten
dates on the docunent next to the signatures of Magnum s
representative, the architect, and the notary all show the year
to be 2008.



C. Western’s Evidence Concerning a Witten Contract
Bet ween G ass Artistry and Magnum

Western di sputes that the subcontract between Magnum
and 3 ass Artistry was an oral contract. It attaches to its
opposition to sunmmary judgnment a witten subcontract between
Magnum and d ass Artistry for the work on the West Witel and
Muni ci pal Buil di ng dated June 24, 2006. Subcontract, Ex. 1.A to
Def. S.J. Opp. The subcontract was never signed by G ass
Artistry, but Western contends that it nonethel ess becane
bi nding. Western has submtted the affidavit of Magnum s project
manager, Raynond Rongi one, who states that, in July 2006, he
provided dass Artistry with a copy of the proposed subcontract,
along with a schedul e of prices, a conputer disk of prevailing
wage rates, the architectural drawings for the project, and a
copy of the contract between Magnum and West Whitel and. Rongi one
states that dass Artistry started work on the building in
February 2007 and at no tine prior or after that tinme did it
reject any terns of the proposed subcontract or return the
subcontract to Magnum as unacceptable. Rongione Aff., Ex. 1 to
Def. S.J. Opp., at 7Y 2-7.

The witten subcontract states that Magnum agrees to
pay G ass Artistry $880,000 for performance of its work, “subject
to additions and deductions for changes as nay be agreed upon” in
witing. It provides that partial paynments will be made for work

conpl eted, approved, and paid for by the owner and that 10%

6



“retainage will be withheld fromeach paynent and for 90 days
after final acceptance by the Omer.” The subcontract makes
paynment to Magnum from West Whiteland a “condition precedent” to
Magnumi s obligation to G ass Artistry. Subcontract Art. 4.

Under the subcontract, Magnum s paynents to d ass
Artistry are to be made upon West Witel and’ s paynment of Magnhumi s
contractors certificates “so that at all tinmes [@ass Artistry’s]
total paynments shall be as large in proportion to the val ue of
the work done by [@ ass Artistry] as the total anmount certified
to [Magnunm] is to the value of the work done by [ Magnuni.”
Magnum al so agrees in the subcontract to pay dass Artistry “on
demand” for “work or materials as far as executed and fixed in
pl ace, less the retained percentage, at the tine the certificate
shoul d issue.” Subcontract Art. 5(f), 5(h).

The witten subcontract expressly incorporates the
general construction contract between West Witeland and Magnum
i ncl udi ng any suppl enents, addenda, and architectural draw ngs.
It al so provides that both Magnum and 3 ass Artistry agree to be
bound by the terns of the West Wi tel and/ Magnum contract “as far
as applicable to this subcontract” and that 3 ass Artistry agrees
to assunme toward Magnum all of the responsibilities that Magnum
assunmes to West Wiitel and under the ternms of the general
contract. dass Artistry also agrees to “indemify and hold

harm ess” Magnum from cl ai nrs and damages, i ncluding attorneys’



fees, to the extent caused by dass Artistry’ s negligence.
Subcontract Art. 1, 5(a), 5(d)(1).

The subcontract does not contain an arbitration clause, but
it allows 3ass Artistry, in certain situations, to “be present
and to submt evidence” in arbitration that nmay take place under
the contract between Magnum and West Witeland. The subcontract
al so states that Magnum and G ass Artistry agree that “[i]n the
matter of arbitration their rights and obligations and al
procedure[s] shall be anal ogous to those set forth in this

contract.” Subcontract Art. 5(j), 5(k).

D. Western’s Evidence Concerning Notice to G ass Artistry
of Potential Cainms by West Witel and

As nmentioned above, the affidavit of dass Artistry’s
president, Jerome Martucci, states that dass Artistry never
recei ved any notice from Magnum t hat West Witel and was
wi t hhol di ng noney from Magnum because of G ass Artistry’s
defective work. Western disputes this and attaches to its
opposition copies of notices sent to 3ass Artistry from Magnum
conpl ai ning of defective work.

Faxed letters sent to dass Artistry from Magnum
proj ect manager Raynond Rongi one on January 22, February 1,
February 12, February 19, and March 6, 2008, all conplain that

G ass Artistry has not satisfactorily conpleted its work, noting



i nadequat e manpower and i nconplete or defective work. The
February 12 and 19 and March 6 notices all warn that d ass
Artistry will be responsible “for any negative inpact” to Magnum
Ex. DHto Def. S.J. Opp.; Rongione Aff. at 1 11(a)-(e).

Anot her faxed letter from Rongione to 3 ass Artistry
dated March 20, 2008, again conpl ains of understaffing and
failure to conplete work and states that “as of this date al
paynments will be withheld in anticipation of pending |iquidated
damages” that may be owed to West Wiiteland. A subsequent enai
from Rongi one to Mark Whiteman of 3 ass Artistry, dated April 21,
2008, responding to Wiiteman’s inquiry as to why 3 ass Artistry
was not getting paid, states: “You are not getting paid because
t he owner has not paid us for several nonths because of potential
| i qui dat ed danages -- you were warned repeatedly that this was

going to happen . . .7 Ex. 1-J to Def. S.J. Opp.; Rongione Aff.
at 11 11(f)-(9).

E. Magnum s Terni nation and Subseguent Di spute Resol ution

On June 23, 2008, West Wiitel and asserted a claim
agai nst Magnumin the anount of $969, 000 for |iqui dated danages
under the contract for failure to tinely conplete the project.
On June 24, 2008, Magnum asserted a claimin the anmount of
$775, 900 agai nst West \Wiitel and, asserting that it experienced

delay in conpleting the project fromchange orders issued by West



Whiteland and its agents. As required by their contract, both
Magnum and West Whitel and submtted their clains to the project
architect. Ex. T, Uto Def. M. to Stay.

On Septenber 3, 2008, West Wiitel and sent Magnum a
notice of intent to termnate it as general contractor. The
notice enclosed a report of the building architect, Cee Jay
Frederick Associates, certifying that sufficient cause existed
for West Whiteland to termnate its contract, citing anong ot her
reasons, that Magnum failed to provi de adequate manpower and
failed to renmedy or replace defective work, including defects
related to water infiltration to the building. 1In his affidavit,
M. Rongi one, Magnumi s project manager, states that he called
A ass Artistry’ s project nmanager on or around Septenber 4, 2008,
to informhimof the notice and of Magnumis belief that d ass
Artistry played a role in the deficiencies identified by West
Wiiteland. Ex. J to Def. Mot. to Stay; Rongione Aff. at | 13.

On Septenber 4, 2008, @ ass Artistry sent a letter to
both Magnum and Western stating that it would be naking a claim
agai nst Western's paynent bond for $176, 066, representing the
di fference between the $756,477 that it had been paid on its
subcontract and its total approved and conpl eted scope of work
amounting to $934,743. Ex. 2 to Def. S.J. Opp.

On Cct ober 14, 2008, West Whiteland formally term nated

Magnum as general contractor. After discussions with Magnum
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however, West Witeland rescinded that term nation on Cctober 30,
2008, to allow Magnumto conplete the allegedly unfinished or
defective work. At the sane tinme, Magnum and West Wi tel and
entered a tolling agreenent on their potential clains against
each other. Ex. M Nto Def. Mot. to Stay.

Magnum and 3 ass Artistry then worked to conplete the
project. |In Decenber of 2008, an inspector for the architect
issued a report on water infiltration at the building, stating
that sonme of the | eaks were caused by wi ndows installed by d ass
Artistry. Ex. Hto Def. Mt. to Stay.

On June 18, 2009, West Wiitel and’ s counsel sent a
letter to Magnum and Western giving notice that it intended to
reinstate its termnation of Magnumi s contract and intended to
make a claimon Western's surety bond for Magnumis failure to
perform A followup letter fromWst Witeland s counse
refers, anong other issues, to “significant Air and Water
Infiltration issues that remain outstanding.” On August 17,
2009, counsel for Magnumsent a letter to 3 ass Artistry’s
counsel, stating that West Whitel and had refused to rel ease the
contract anount held as retainage and had asserted that Magnum
was responsible for |iquidated danmages and back charges, and
stating that the letter constituted notice that Magnum reserved
its right to seek contribution or indemity fromd ass Artistry.

Ex. I, O Pto Def. Mit. to Stay.
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After giving Magnum notice of term nation, West
Whiteland hired a water infiltration expert, Wss, Janney,
El st ner Associates, Inc. (“WE’) to conduct an investigation of
the I eaks. WE conducted testing in July 2009, to which d ass
Artistry was invited to participate, and which 3 ass Artistry’s
proj ect manager attended. WE conducted a second round of
testing in Cctober 2009.

Western has stated (and d ass Artistry has not
di sputed) that Magnum and West Wiitel and are currently begi nni ng
non- bi ndi ng, contractual ly-required nediation over their clains.
Western states that Magnum has also filed a wit of summons in
the Court of Comon Pl eas of Chester County, and if nediation is
unsuccessful, will bring suit against West Whiteland in that
forum as allowed under the Magnum West Whitel and contract. Def.

Mot. for Stay at 2-3.

1. ANALYSI S

A dass Artistry’'s Mtion for Summary Judgnent

The parties have not disputed that the surety bond,
i ssued to a Pennsylvania corporation for work on a building in
Pennsyl vania, is to be interpreted under Pennsylvania | aw.
Pennsyl vani a | aw considers a surety bond to be a contract whose
terms determne the surety’s rights and liabilities. Beckwth

Mach. Co. v. Nat’'l Union Fire Ins. Co., 890 A 2d 403, 406 (Pa.
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Super. C. 2005). The liability of a surety is co-extensive with
that of its principal, and a surety is therefore bound to perform
what ever may be legally required of the principal. N__Am

Specialty Ins. Co. v. Chicester Sch. Dist., 158 F. Supp. 2d 468,

471 (E.D. Pa. 2001). Conversely, a surety’'s liability is no
greater than that of the surety’s principal, and a surety may
assert any defense which would be available to his principal.

Sloan & Co. v. Liberty Miutual Ins. Co., 2008 W. 3832519 (E.D. Pa.

Aug. 15, 2008); Exton Drive-ln, Inc. v. Hone Indem Co., 261

A . 2d 319, 325 (Pa. 1969).

The bond provides that Western is jointly and severally
l[iable with Magnum for all anmounts due to dass Artistry for
| abor and materials used in furtherance of Magnumis contract with
West Whiteland. This obligation is “null and void” if Magnum has
made paynent for “all sums due” to G ass Artistry. d ass
Artistry’'s right to recover under the bond turns, therefore, on
whet her the noney that it seeks is a sumcurrently “due” under

its subcontract with Magnum 3

8 The ternms of the bond require that, for Western to have

any obligation to a clainmant, the clai mant nust provi de Western
with notice of its claim Here, the parties do not dispute that
G ass Artistry provided Western with notice. Wstern states,
however, that after receiving the notice, it requested further
information fromd ass Artistry concerning its claim but that
dass Artistry failed to provide it. Wstern asserts that,
because of this lack of information, it was unable to conplete
its investigation of Gass Artistry’s claim which it states is
ongoi ng.
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G ass Artistry argues that it is entitled to sunmary
j udgnent because there is no genuine issue of material fact that
the anobunt it seeks is due and owi ng under its subcontract with
Magnum and therefore recoverabl e under the bond. Gass Artistry
argues that it has established that: 1) the total scope of work
under its subcontract was $934, 743, but it has been paid only
$756,477; 2) that it conpleted all its work under the
subcontract and that this work was certified by the project
architect to be both conplete and of satisfactory quality; and
3) that Magnumdid not tinely notify it either that its work was
deficient or that West Witel and was w t hhol di ng paynent from
Magnum because of deficiencies within 3 ass Artistry’s scope of
work. Western counters that there are material issues of
di sputed facts with respect to each of these elenents of d ass
Artistry’s argunent.

The Court agrees with Western that the factual record,
as so far devel oped, shows disputed issues of material fact that

prevent summary judgnent at this tine.

1. Genui ne Issues of Material Fact Exist over the
Terns of d ass Artistry and Magnum s Subcontract

A ass Artistry has produced evidence that the tota
scope of work under its subcontract with Magnum was $934, 743.
The affidavit of G ass Artistry' s president states that this

anount was the total agreed upon under dass Artistry and
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Magnumi s all eged oral contract. This is supported by d ass
Artistry's application and certificate for paynent for work done
t hrough the end of April 2008, which states that the “Oi gi nal
Contract Suni of $880,000 has been nodified by change orders to a
“Contract Sumto Date” of $934,743. The witten subcontract
proffered by Western does not contradict this. Al though the
scope of work in the witten subcontract is $880, 000, the
contract provides that this amobunt can be increased by witten
change orders. No change orders, however, have been made part of
the summary judgnent record.

G ass Artistry contends that, if it establishes the
dol l ar anmpbunt of its scope of work under the subcontract, then it
need not present evidence of any other terns of the subcontract
to prevail on its notion for summary judgnent. dass Artistry
has therefore not attenpted to establish any other terns of the
oral subcontract it alleges between it and Magnum ( ass
Artistry’'s position, however, is mstaken. To establish a right
to recovery under a contract, a plaintiff may have to establish
that there are no unexcused, unfulfilled conditions precedent to

the other party’ s obligation to pay. See Acne Markets, Inc. v.

Federal Arnored Exp., Inc., 648 A 2d 1218, 1221 (Pa. Super. 1994)

(under Pennsylvania law, a condition precedent is “a condition
whi ch nust occur before a duty to performunder a contract

arises.”).
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Here, the witten subcontract produced by Wstern
states that a condition precedent to G ass Artistry being paid by
Magnum i s Magnuni s receiving paynent from West Witel and for
G ass Artistry’'s work. If this provision were part of {d ass
Artistry’s subcontract, then dass Artistry would have to
establish that this condition had been satisfied before it would
be entitled to full paynment under the subcontract.

On the record before the Court, there is a genuine
i ssue of fact whether the terns of the witten, but unsigned,
subcontract, including the condition precedent, becane bindi ng
upon dass Artistry and Magnum Under Pennsyl vani a | aw,
subsequent performance by the parties to an unsigned contract
“may give rise to a binding contract between them” Franklin

Interiors v. WAll of Fane Managenent Co., 511 A 2d 761, 762 (Pa.

1986). Signatures are not required for a contract to becone
bi ndi ng “unl ess such signing is expressly required by | aw or by

the intent of the parties.” Shovel Transfer & Storage, Inc., V.

Pa. Liquor Control Bd., 739 A 2d 133, 136 (Pa. 1999); see also

Am Eagle Qutfitters v. Lyle & Scott Ltd., 584 F.3d 575, 584 (3d

Cr. 2009).

Here, the record presented to the Court at this early
stage of litigation, prior to discovery, does not contain
sufficient facts concerning the parties’ subsequent perfornance

to establish whether the parties’ actions denonstrate an intent
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to be bound by the terns of the witten contract. The Court need
not decide this issue at summary judgnent, however. Resolving a
summary judgnent notion requires only that the Court determ ne
whet her, drawing all inferences in the light nost favorable to

t he non-novant, “the pleadings, the discovery and disclosure
materials on file, and any affidavits show that there is no
genui ne issue as to any material fact and that the novant is
entitled to judgnent as a matter of law” Fed. R Cv. P.

56(c)(2); see also See Am Eagle, 584 F.3d at 581. Applying this

standard to this record, the Court finds that there remains a
genui ne issue of material fact concerning whether the witten
terms of the unsigned subcontract becane binding on the parties
and, consequently, whether a condition precedent to 4 ass
Artistry’'s being entitled to paynment is Magnum s havi ng been paid

by West Whitel and.*

4 Pennsyl vani a | aw recogni zes two types of clauses that

condition a contractor’s paynent to a subcontractor on the
owner’s paynent to the contractor. A “pay-if-paid” clause
provides that a contractor has no obligation to pay the
subcontractor until it is paid by the owner; a “pay-when-paid”
clause only provides a timng nechanismas to when the
subcontractor is to be paid. See Sloan Co. v. Liberty Mitual
Ins. Co., 2009 W. 2616715 (E.D. Pa. Aug. 25, 2009). One
practical effect of the distinction between such clauses is that,
in the event an owner becones unable to pay, a “paid-if-paid”
clause will place the risk of non-paynment upon the subcontractor
and a “pai d-when-paid” clause will place the risk upon the
contractor. Both types of clauses, however, are usually
interpreted to condition final paynent to the subcontractor upon
the contractor’s receipt of final paynment fromthe owner, wth
the distinction between them bei ng whet her the subcontractor’s
ultimate recovery is limted to the amount of the owner’s fina
(continued...)
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2. Genui ne I ssues of Material Fact Exist as to
Whet her Magnum Has Been Paid by West Witel and for
G ass Artistry’'s Wirk

G ass Artistry asserts in its summary judgnment notion
that West Wi tel and has paid Magnum for all of the work perforned
by G ass Artistry. |In support of this assertion, 3 ass Artistry
proffers Magnumi s application and certification requesting a
paynment of $242,654.13 for work done through May 30, 2008. The
certification and application includes an item zation show ng
wor k on doors and wi ndows that was within dass Artistry’s scope
of work. dass Artistry has also proffered a paynment voucher
from West Wi tel and dated Decenber 19, 2008, showi ng that the
anount requested in Magnunis application was paid. Magnumis
application and certification, however, does not identify which
subcontractor perforned any particular item zed task, and it is,
therefore, not possible fromthe face of the application to
determ ne which portions of the paynent were for work done by

d ass Artistry.?®

*(...continued)
paynment. See id. at *4 n.2. It is not necessary for the Court
to determne, at this time, whether the condition precedent in
t he unsi gned subcontract at issue here is “pay-if-paid” or “pay-
when-pai d.”

° A ass Artistry has also proffered its own application
and certification to Magnum for work done through April 31 [ sic],
2008, containing an item zation of the work it performed. The
descriptions in the itemzation in dass Artistry’s application
and certification are not the same as the descriptions in the
item zation in Magnum s application and certification to Wst
Wiiteland. It is possible that dass Artistry and Magnum are

(continued...)
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G ass Artistry has also proffered the affidavit of its
counsel, Sanuel Cortes, to support its assertion that Magnum has
been paid by West Whiteland for A ass Artistry’s work. Cortes
states that 3 ass Artistry requested information from Wst
Whiteland on its paynents to Magnum under Pennsylvania’s Right to
Know Act and that the “checks and vouchers produced by the
Township indicate . . . that the Township paid Magnum
$9, 747, 406. 05 for work and materials . . . which includes the
work and materials supplied by dass Artistry.” Cortes Aff. at
13, Ex. Eto Pl. S.J. Br. None of these checks and vouchers,
however, other than the Decenber 19, 2008, voucher nentioned
above, has been nmade part of the summary judgnent record.

Cortes’ avernent that Magnum has been paid for d ass
Artistry’s work is contradicted by the docunents that GG ass
Artistry has made part of the summary judgnent record. Magnum s
paynment application and certification to West Witeland for work
done through May 30, 2008, reflects that 5% of the total contract
price or $513,021.37 is to be withheld as retainage. This
ret ai nage anmount was not requested in Magnunmi s application and
certification and there is no indication in the record before the
Court that West Wiiteland has ever paid this retai nage anmount to

Magnum Instead, the record indicates that West Whitel and was

°(...continued)
describing the same work in their respective applications, but
the Court cannot nake that determ nation on this record.
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purposefully withholding at | east sone of this amobunt. Western
has proffered an April 21, 2008, enail from Magnunis project
manager Rongione to 3 ass Artistry that states that West
Wi t el and has been w t hhol di ng contract paynments from Magnum in
anticipation of |iquidated damages.

Viewi ng these facts in the light nost favorable to
Western as the non-novant, there is a genuine issue of fact as to
whet her Magnum has been paid in full by Wst Witeland for work
done by G ass Artistry, and to the extent it has not been paid in
full, how much of the withheld noney is attributable to d ass

Artistry’s work.

3. A ass Artistry’'s Argunents Concerni ng Lack of
Notice Do Not Support a Grant of Sunmary Judgnent

G ass Artistry argues that, even if paynment by West
Whiteland to Magnum were a condition precedent to its getting
pai d under its subcontract, and even if Wst Witel and had
wi t hhel d sone paynents to Magnum because of deficiencies inits
work, dass Artistry would still be entitled to sunmary judgnent
because it did not receive adequate notice of the w thhol ding.
G ass Artistry bases this argunent on Pennsylvania s Pronpt
Payment Act (“PPA"), 62 Pa. C. S. A 88 3931-3939, a subchapter of
the public contracting provisions, 88 3901-3942, of the

Commonweal t h Procurenent Code, 88 101-4604.
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The PPA and the related public contracting provisions
of the Procurenent Code apply to conpetitively-bid contracts
awar ded by Pennsyl vani a governnment agencies and are intended to
establish a “uni form and nmandatory system governing public
contracts.” § 3901. Anong its provisions, the PPA provides that
performance by a subcontractor in accordance with the provisions
of its contract entitles the subcontractor to paynent.

8§ 3933(a). Under the PPA, when a subcontractor has perforned in
accordance with the provisions of its subcontract, the
subcontractor shall be paid by the contractor “the full or
proportional anmount received” for the subcontractor’s work within
14 days of the contractor’s receiving paynent fromthe governnent
agency, and if paynents are del ayed, the subcontractor is
entitled to interest. 8 3933(c), (d).

The PPA all ows a governnent agency to w thhold paynent
froma contractor for deficiency itenms, but requires that the
contractor be paid for any other itens which appear on its
application for paynent and have been satisfactorily conpl et ed.

8§ 3934(a). The PPA simlarly allows a contractor to w thhold
paynment from any subcontractor responsible for a deficiency item
but requires that the subcontractor be paid for any itemon its
application for paynent that has been satisfactorily conpl et ed.

8§ 3934(b). Wien a governnent agency w t hhol ds paynent for a

deficiency, it “shall notify the contractor of the deficiency
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itenf wwthin the tinme period called for in the contract or within
15 days of receiving the contractor’s application of paynent for
that item \Wen a contractor w thholds paynent froma
subcontractor for a deficiency, it nmust notify both the
subcontractor and the governnment agency of the reason for the

wi t hhol ding wthin 15 days of receiving notice of the deficiency
itemfromthe governnment agency. 8 3934(Dhb).

The PPA al so contains a penalty provision that states
that, if a governnent agency, contractor, or subcontractor fails
to conply with the PPA's paynent ternms then, in addition to other
damages, a claimant may be awarded a penalty of 1% per nonth on
any paynent anount found to have been withheld in bad faith,
defined as a wthholding that is “arbitrary or vexatious.”

8§ 3935(a). The sane provision also provides that a finding of
bad faith will entitle the opposing party to an award of
reasonabl e attorneys’ fees. 8 3935(b).

G ass Artistry contends that Magnumfailed to conply
with the PPA because it did not notify dass Artistry of the fact
that it was w thhol di ng paynment or of its reasons for doing so
within the 15-day period required by the statute. dass Artistry
argues that Magnumis purported failure to provide tinely notice
of the w thhol ding under the PPA neans that Magnum has no | ega
right to withhold any paynents under its subcontract with Gd ass

Artistry, which in turn neans that Western has no legal right to
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w t hhol d paynent on its surety bond (because Western is asserting
Magnum s contract defenses).

A ass Artistry’s argunent is msplaced for at | east two
reasons. First, Western has produced notices from Magnum to
G ass Artistry that create a genuine issue of material fact as to
whet her Magnum conplied with the PPA. Second, even if d ass
Artistry could establish that Magnumfailed to give tinely notice
under the PPA, 3 ass Artistry has failed to establish that the
failure to conply wwth the PPA"s notice requirenments woul d bar
Magnum (and Western) from w t hhol di ng paynments from G ass
Artistry for deficient performance.

Western has produced letters and enmails sent by Magnum
to dass Artistry between January 22 and April 21, 2008,
identifying deficiencies in Qass Artistry’'s work. The letter
sent March 20, 2008, makes specific conplaints about d ass
Artistry’'s failure to conplete previously |isted tasks, says that
this has placed Magnumin a precarious position with the owner,
and states that “as of this date all paynments wll be withheld in
anticipation of pending |iquidated damages.” The email sent
April 28, 2008, states that Magnumis not paying dass Artistry
because “the owner has not paid us for several nonths because of
potential |iquidated damages.”

These conmuni cations create a genui ne issue of nateri al

fact as to whether Magnum conplied with the PPA. On its face,
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the March 20th letter provides notice to dass Artistry of the

wi t hhol ding on the date it began (“as of this date”) and provides
the reasons for the withholding: potential |iquidated damges
owed to West Whiteland, which the April 28th email says has
caused West Wiiteland to withhold paynent from Magnum for the
past “several nonths.”

d ass Artistry disputes whether these notices create a
genui ne issue of fact by asserting that Western has the burden of
show ng that Magnumi s notices conplied with the PPA and that
Western has failed to neet this burden because the proffered
notices fail to specify, anong other things, when Wst Witel and
wi t hhel d funds from Magnum and for what specific deficiencies
within dass Artistry’s scope of work. dass Artistry’s argunent
m sunderstands its burden on sunmary judgnent. In a notion for
summary judgnent, where the novant has the burden of proof on an
issue at trial, the novant has the burden of supporting its
nmotion with credi ble evidence that affirmatively shows the

absence of a genuine issue of material fact. |1n re Bressman, 327

F.3d 229, 237 (3d Cir. 2003). Here, dass Artistry has raised
the i ssue of whether Magnumis notices conply with the PPA;
Western has not raised the issue as an affirmative defense.
G ass Artistry therefore bears the burden of production on the

i ssue at sunmmary judgnent.
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A ass Artistry’s argunent also fails because, even if
G ass Artistry established that Magnumfailed to conply with the
notice provisions of the PPA, this failure would not bar Magnum
fromw t hhol di ng paynent. The penalty provisions of the PPA
provide a private right of action to recover penalty interest and
attorneys’ fees froma contractor who w thhol ds paynent in bad
faith froma subcontractor. Nothing in the statute inposes any
other penalty for a contractor’s failure to provide the
statutorily-required notice or suggests that a failure to provide
notice would render the withholding invalid. The cases cited by
G ass Artistry are not to the contrary because they all concern
clainms directly under the PPA. dass Artistry concedes in its
nmotion that it has not brought a PPA claimin this suit (nor
could it because the PPA provides a private right of action only
against a party to the underlying contract, not against a
surety).

For the reasons above, because of the nunerous genui ne
i ssues of fact raised by the record as it now exists, the Court

will deny Gass Artistry’s notion for summary judgnent.

B. Western's Motion for a Stay

Western has noved to stay this action until after
Magnum and West Whitel and resolve their own pendi ng di spute over

paynment for the construction of the Wst Witel and Township
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Muni ci pal Building. Wstern contends that, because the
subcontract allegedly contains a term maki ng West Wi tel and’ s
paynment to Magnum a condition precedent for Magnunis paynment to
G ass Artistry, the anount that West Whitel and owes to Magnum f or
d ass Artistry’s work (or the anpunt that Magnum owes West
Whiteland in |iquidated damages for all eged deficiencies in that
work) will have to be determ ned before 3 ass Artistry can
recover. G ass Artistry counters by arguing that its right to
recover under its subcontract is not dependent on Magnumni s
recovery fromWest Whiteland and that no stay is warranted.

Western has stated (and d ass Artistry has not
di sputed) that West Wiiteland and Magnum are currently in
medi ation, as required under their contract. The contract
provides that, if mediation is unsuccessful, the parties may
bring suit in the Court of Common Pl eas of Chester County.
Magnum has already filed a wit and summons in that court against
West Whitel and, but has not yet filed a conplaint awaiting the
results of nmediation

In their dispute, West Witel and contends that Magnum
owes it |iquidated damages under its contract for |ate conpletion
of the project and defective work. Magnumis disputing its
term nation by West Whitel and and the assessnent of danmages.
Sone of the defects alleged by West Whitel and concern water

infiltration issues that inplicate Gass Artistry’s work on the
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buil ding’s doors and wi ndows. As part of the nediation process,
West Whitel and has engaged a water infiltration expert to conduct
tests on the building, and dass Artistry has, at West
Whiteland’ s invitation, observed this testing. Neither Wstern
nor 3 ass Artistry, however, is a formal party to the on-going
medi ation efforts between Magnum and West Wit el and.

The power to tenporarily stay proceedings is
“incidental to the power inherent in every court to control the
di sposition of the causes on its docket with econony of tine and
effort for itself, for counsel, and for litigants. How this can
best be done calls for the exercise of judgnment, which nust weigh
conpeting interests and maintain an even balance.” Landis v.

North American Co., 299 U. S. 248, 254 (1936).

Exercising this discretion, the Court will stay this
action pending the resolution of the dispute between Wst
Wi tel and and Magnum  The Court believes that determ ning the
anounts owed by West Whiteland to Magnum (or vice versa) is a
necessary predicate to determ ning whether (and to what extent)

A ass Artistry can recover fromWstern in this suit.

Al t hough not deciding the issue at this tine, the Court
believes it is likely that Aass Artistry’'s entitlenent to
paynment under its subcontract will be dependent on Magnum s being
paid by West Wiiteland for Gass Artistry’s work. [|If Wstern

prevails in establishing that the terns of the unsigned witten
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subcontract were ratified by subsequent conduct, then West

Wi teland’ s paynent will be a condition precedent for G ass
Artistry’s paynent. Such an express condition precedent would
represent G ass Artistry’s agreenent to limt its right to
recovery until after the resolution of any di spute between Magnum
and West Whitel and and woul d warrant a stay of these proceedings.

See Sloan & Co. v. Liberty Miutual Ins. Co., 2008 W. 3832519 (E.D.

Pa. Aug. 15, 2008) (staying a subcontractor’s clains against a
contractor’s surety until the resolution of a state court suit
bet ween the contractor and the owner, on the ground that the
subcontract nade the owner’s paynent to the contractor a
condition precedent to the contractor’s paynent to the
subcontractor).

Even if Western does not ultimately prevail in
establishing the existence of an express condition precedent, the
anount paid by West Wiiteland may still be relevant to d ass
Artistry’'s ability to recover. Inits briefing, dass Artistry
has | ooked to the PPAto flesh out the parties’ duties under the
terms of the oral subcontract it alleges between it and Magnum
Under the PPA, a subcontractor whose performance is satisfactory
is to be paid “the full or proportional anmount received’” by the
contractor for the subcontractor’s work. 62 Pa. C S A
8§ 3933(c). This |language woul d seemto suggest that, if Magnum

received less than full paynent from Wst Witel and for d ass
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Artistry’'s work, then the PPA would require that only a
proportional anmount, not the full paynment, be nmade to d ass
Artistry.

Because neither Western nor G ass Artistry is a party
to the nedi ati on between Magnum and West Wiiteland, it is not
cl ear whether or to what extent either Western or 3 ass Artistry
w Il be bound by any findings in that nediation or possible
subsequent state action. The Court nakes no finding or
prediction in that regard. |In staying the action, the Court
assunmes only that the resolution of the dispute between West
Wi tel and and Magnum wi || determ ne the anount owed between those
two parties under their contract. Once that anmount is
determ ned, the Court anticipates that this litigation can
proceed to determ ne, anong other issues, whether and to what
extent any anount properly wthheld by West Whitel and from Magnum
(if any) may limt the anmobunt that G ass Artistry may recover.

In reaching its decision to stay the litigation, the
Court has consi dered, anong other factors, the conpeting
interests of avoi ding wasted and duplicative effort and avoi di ng
unnecessary delay. On the record before it, the Court believes
that the balance of these interests favors a stay. It is
possi bl e, however, that future events, particularly the course
and scope of the proceedi ngs between Magnum and West Wit el and,

may affect this balance. The Court will therefore order counsel
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to report in six nonths as to the status of Magnum and West

Wi tel and’ s di spute resolution process. In addition, should

ei ther party becone aware of new facts that it believes warrant a
nodi fication or dissolution of the stay, that party may petition

the Court for that relief.

An appropriate Order will be issued separately.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GLASS ARTI STRY : CIVIL ACTI ON
ARCHI TECTURAL GLASS & :
METAL, LLC
V.
VESTERN SURETY COMPANY : NO 09- 2244
ORDER

AND NOW this 27th day of January, 2010, upon
consideration of the Mdtion for Summary Judgnment of Plaintiff
G ass Artistry Architectural Gass & Metal, LLC, (Docket No. 10)
and the Motion to Stay of Defendant Western Surety Conpany
(Docket No. 9), and the responses and replies thereto, ITIS
HEREBY ORDERED, for the reasons set out in a Menorandum of
today’s date, that:

1. The plaintiff’s Mtion for Sunmary Judgnment is
DENI ED wi t hout prejudice to the plaintiff’'s right to raise its
argunents again on a full record after discovery.

2. The defendant’s Motion for a Stay is GRANTED
This case shall be STAYED until further Order of the Court,
pendi ng the resolution of the nediation and possi bl e subsequent
state court action between non-parties Magnum Inc., and West
Wi t el and Townshi p, respectively the general contractor and owner

of the construction project at issue in this matter.



3. Counsel shall send a witten report as to the
status of the dispute resolution process between Magnum 1Inc.,
and West Wi tel and Township on or before July 30, 2010, and shall
notify the Court pronptly if the dispute resolution process
concl udes before that date.

4. The Cerk of Court shall place this matter in

Cvil Suspense.

BY THE COURT:

/s/ Mary A. MLaughlin
MARY A. McLAUGHLI N, J.
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